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Association of psychology providers
and others brought action to determine
whether health facilities were required to
allow clinical psychologists to render ser-
vices without physician supervision. The
Superior Court, Los Angeles County, No. C
502929, Charles E. Jones, J., granted sum-
mary judgment for association. Appeal
was taken. The Court of Appeal 247 Cal.
Rptr. 641, reversed and remanded. Review
was granted. The ‘Supreme Court, Brous-
sard, J., held that regulation providing that
psychiatrist must be responsible for diag-
nosis and treatment of mental patients was
invalid, in view of statute allowing psychol-
ogists to perform services within scope of
their licenses without discrimination.

Court of Appeal’s judgment reversed,
case remanded.
Kennard, J., dlssented and filed- opinion

in which Lucas, .CJ., and Panelli, J., con-
curred.

i
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1. Administrative Law and Procedure
=381

Physicians and Surgeons ¢=6(1)

Trial court improperly preseribed exact
language of regulations governing right of
psychologists to practice in hospital in
court decree directing issuance of new reg-
ulations, even though language was taken
verbatim from recommendation by state
Department of Health Services; incorpo-
ration in mandatory form in court order
limited Department’s future authority to
revise regulation.

2. Appeal and Error ¢=80(1)

Trial court order adjudicating only one
of seven asserted causes of action was
nonetheless appealable; cause decided was
declaration of plaintiff’s rights with respect
to facts alleged in all other causes of action
and resulting judgment effectwely dis-
posed of case. West's Ann.Cal.C.C/P.
§ 904.1.

3. Physicians and Surgeons ¢=6(1)

Psychiatrists had standing to challenge
trial court invalidation of Department of
Health regulation making psychiatrists
solely respongible for diagnosis and treat-
ment plans for mental patients in hospitals,
even though activities of psychiatrists were
not regulated, invalidation affected their
authority and mcome vis-a-vis clinical psy-

chologists. .

4. Physicians and Surgeons &=6(1)

Suit brought by psychologists chal-
lenging Department of Health Services
regulation making psychiatrists solely re-
sponsible for diagnosis and treatment plans
for mental patients in hospitals was not
rendered moot by Department’s adoption of
new regulations pursuant to trial court or-
der; it could not be assumed that Depart-
ment would adopt same regulations if judg-
ment were overturned.

5. Administrative Law and Procedure
&=387

Administrative regulations that alter
or amend statute or enlarge or impair its
scope are void.
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6. Physicians and Surgeons €=6(1)

Regulation providing that psychiatrists
were solely responsible for diagnosis and
treatment plans for mental patients in hos-
pitals was void in face of statute providing
that a service which either licensed physi-
cians and surgeons or clinical psychologists
were authorized by law to perform could be
performed by either without discrimination,
and providing that either group could carry
professional responsibilities consistent with
scope of licensure. West’s Ann,Cal.Health
& Safety Code § 1816.5. '

7. Physicians and Surgeons &=6(1)

Statutory authority of psychologists to
carry responsibility for diagnosis and treat-
ment of mental patients implies authority
to admit patients to hospital for those pur-
poses. West's Ann.Cal.Health & Safety
Code § 1316.5.

8. Statutes €=219(1) =

Opinions of legislative counsel, while
not binding, are entitled to great weight
and in absence of controlling . authority
opinions are persuasnve o

9. Physicians and Surgeons @6(1)
Appeals ¢ourt improperly interpreted
statute permitting either physicians or psy-
chologists to carry on activities within their
own sphere of licensure, by imposing addi-
tional ' requirement that physician must
first determine there is no physical basis
for patient’s condition before psychologist
can treat mental conditions. - “West’'s Ann,
Cal.Health & Safety Code '§ 1316;6: s
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and appellants.
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ton, D.C., Munger, Tolles & Olson, Allen M.

1. A Department regulation provided that with
respect to patients admitted to the psychiatric
wards of acute care hospitals, “A- psychiatrist
shall be responsible for the diagnostic formula-
tion of the individual patient’s treatment plan.”
(Cal.Code Regs. (formerly Cal.Admin.Code), tit.
22, § 70577, subd. (d)(1).) Ah identically word-
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Katz, Los Angeles, Davis, Cowell & |¢Bowe
and Richard G. MeCracken, San Francisco,
as amici curiae, on behalf of movants and
appellants.

Licht & Bloom, Michele H. Licht, Richard
H. Bloom, Sherman Oaks, Hogan & Har-
sten, Clifford D. Stromberg and Barbara F.
Mishkin, Washington, D.C., for plaintiffs
and respondents.

Jenner & Block, Donald N. Bersoff,
Washington, D.C., and John Keiser, Los
Angeles, as amici curiae, on behalf of plain-
tiffs and respondents.

No appearance for defendants and re-
spondents.

BROUSSARD, Justice.

The issue before us is whether a hospital
may- permit -clinical psychologists to take
primary responsibility for the diagnosis and
treatment of their hospitalized patients.
Prior to 1978, regulations of the Depart-
ment of Health Services (hereafter Depart-
ment) declared that a psychiatrist must
take charge of the diagnosis and treatment
of all patients admitted to psychiatric
wards or hospitals.!  In 1978, however, the
Legislature enacted Health and Safety
Code section 1316.5,2 which after confirm-
ing that hospitals could admit psychologists
to their staffs, provided that such psycholo-
gists may, subject to the rules of the hospi-
tal, “carry professional responsibilities con-
sistent with the scope of their licensure and
competence.” In 1980 the Legislature add-
ed language declaring that if such a hospi-
tal offered services that both physieians
and psychologists could perform, “such ser-
vice may be performed by either, without
discrimination.”

When the Department in 1983 relssued
its 1975 regulations prohibiting hospitals
from permitting a psychologist to carry
primary responsibility for the diagnosis and
treatment of patients, plaintiffs sued for

ed regulation governed acute care psychiatric

hospitals. (/d., tit. 22, at § 71203, subd.
(a}(1)(A).)

2. All statutory references are to the Health and
Safety Code unless otherwise noted.
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declaratory relief. The trial court granted
their motion for summary judgment, de-
clared the regulations invalid, and directed
the Department to issue new regulations
permitting psychologists to take primary
responsibility for the diagnosis and treat-
ment of hospitalized patients. After a com-
plex procedural history, recounted later in
this opinion, the Court of Appeal reversed
the trial court. j;We granted review, and
now uphold the ruling of the trial court,
which we believe conforms to the language
and carries out the purpose of the 1978 and
1980 legislation.

I. BACKGROUND AND HISTORY OF
THIS LITIGATION

Following the enactment of section
1316.5 in 1978, and its amendment in 1980,
the Department considered amending its
regulations to permit clinical psychologists
to be responsible for the diagnosis and
treatment of their patients. After public
hearings, however, the Department on Jan-
uary 6, 1983, adopted regulations which
provided that for patients admitted to psy-
chiatric wards or hospitals, ‘“[a] psychia-
trist shall be responsible for the diagnostic
formulation for each patient and the devel-
opment and implementation of the individu-
al patient’s treatment plan.” (Cal.Code
Regs., tit. 22, §§ 70577, subd. (d¥1) and
71208, subd. (a)(1)(A), italics added.) These
regulations are essentially the same as
those in effect before the enactment and
amendment of section 13816.5.

Plaintiffs, the California Association of
Psychology Providers (CAPP) and several
individual clinical psychologists, brought

3. A cause of action is a set of facts giving rise to
a basis for relief. (See 4 Witkin, Cal. Procedure
(3d ed. 1985) Pleading, § 23 et seq. pp. 66-70.)
Thus plaintiffs’ complaint presents at most two
causes of action—one arising from those facts
that allegedly show the regulations conflict with
section 1316.5, the other from those facts that
allegedly show the regulations were not proper-
ly adopted. Such facts may constitute grounds
for various remedies, such as mandamus, in-
junction, or declaratory relief, but the availabili-
ty of alternative remedies does not mean there
is more than one cause of action. (/d, § 29 at
pp. 73-74.) {
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suit against the Department, the Depart-
ment of Finance, and their directors. The
complaint asserted seven causes of action.
The first simply set out the facts recited
previously in this opinion. The second
cause of action sought mandamus on the
theory that the regulations conflict with
the statute. The third sought mandamus
on the theory that the regulations were
adopted in violation of the public hearing
requirements of Government Code section

11346.8. The fourth, fifth and sixth causes

of action sought injunctive relief. The sev-
enth cause of action requested a declara-
tion of plaintiffs’ rights with respect to the
challenged regulatlons 3

[1]-. Plaintiffs moved for summary ]udg-
ment on the seventh cause of action: The
trial court granted the motion, and entered
a judgment declaring that under section
1316.5, “clinical psychologists on the medi-
cal staff of a health facility are authorized
to independently provide psychological ser-
vices within the legal scope of  their licen-
sure, without physician supervision and
without discriminatory restrictions. The
provision of psychological services includes
ultimate responsibility for the psychologi-
cal care of hospitalized jgpatients and au-
thority to admit and discharge patients pro-
vided that a physician shall be responsible
for the necessary medical care of patients
including completion of a physical examina-
tion upon admission of each patient.” The
court held regulations 70577, subdivision
(dX1) and 71208, subdivision (a)(1XA) inval-
id, and ordered the Department to adopt
the regulatlons originally proposed in
19824

4. Appellants contend that the trial court exceed-
ed its authority in prescribing the exact lan-
guage of the regulations which the Department
must adopt. (CE. Pillsbury v. South Coast Re-
gional Com. (1977) 71 Cal.App.3d 740, 756, 139
Cal.Rptr. 760; California” Optometric Assn. v.
Lackner (1976) 60 Cal.App.3d 500, 509, 131 Cal.
Rptr. 744.) CAPP claims, however, that the
language of the court order was in fact drafted
by the Depa.rtmem during the period between
the trial court’s ruling on the motion for sum-
mary judgment and the entry of judgment, and
that the judge simply adopted the language the
Department proposed. But even if the Depart-
ment actually drafted the language in question,
that language should not have been incorporat-
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The Department announced that it would
not appeal the trial court order and, about
a month after the oral statement of deci-
sion (and before the filing of the written
judgment), adopted the regulations as di-
rected by the court. The California Hospi-
tal Association, the California Medical As-
sociation, and the California Psychiatric As-
sociation, joined by individual doctors,
moved to vacate the judgment. The trial
court denied the motion for want of stand-
ing, and the moving parties appealed.

Plaintiffs moved to dismiss the appeal,
contending that appellants were not proper-
ly parties to the action and that the Depart-
ment’s adoption of new regulations ren-
dered the matter moot. The Court of Ap-
peal granted the motion. In-an order dated
October 16, 1986, we granted appellants’
petition for review and retransferred the
case to the Court of Appeal with directions
to vacate the order of dismissal.

_Upon retransfer, the Court of Appeal
ruled sua sponte that the trial court judg-
ment was not appealable. On November
25, 1987, we again granted review and re-
transferred, directing the Court of Appeal
to vacate its dismissal and to hear the
appeal on its merits.

Pursuant to our order, the Court of Ap-
peal addressed the merits of the appeal and
reversed the judgment below. It held that
the Legislature intended clinical psycholo-
gists to have the right to diagnose and
treat their hospitalized patients without su-
pervision from a physician “only in those
instances where a physician has initially
ruled out a medical basis for the patient’s
mental disorder and determined that it is
not subject to medical treatment, and
where the patient’s mental disorder does
not subsequently become susceptible to
medical treatment after admission to the
health faciligy.”s The statutory prohibition
against discrimination, it said, prohibits re-

. quiring supervision by a psychiatrist, but
only “after a medical diagnosis and medical
treatment have been ruled out....” We

;
ed into the trial court order where its mandato-
ry form limits the Department’s future authority
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granted review and retained the case for
decision.

II. PRELIMINARY PROCEDURAL IS-
SUES -

Our prior orders necessarily determined
that the trial court ruling was appealable,
that appellants have standing to appeal,
and that the matter has not become moot.
Those rulings are controlling under the
doctrine of law of the case. (See Pigeon
Point Ranch, Inc. v. Perot (1963) 59 Cal.2d
227, 230-232, 28 CalRptr. 865, 379 P.2d
821) Nevertheless, because our minute
orders did not set out the reasoning of the
court, and cannot serve as precedent to
guide future decisions, we believe it appro-
priate to'explain the basis for our decisions.

(a) Appealability.

[2] The trial court entered summary
judgment only as to plaintiffs’ seventh
cause of action. The Court of Appeal origi-
nally concluded that because the judgment
did not address plaintiffs’ other six assert-
ed causes of action, appeal was barred by
the one final judgment rule. (Code Civ.
Proc., § 904.1) Plaintiffs’ seventh cause
of action, however, sought a declaration of
plaintiffs’ rights with respect to the facts
alleged in all other causes of action. The
resulting judgment effectively disposed of
the case. Once the trial court had deter-
mined that the existing regulations were
invalid, and directed the Department to
adopt new regulations, there would be no
purpose in conducting further proceedings
to decide whether to compel the same re-
sult by writs of injunction or mandamus.
A judgment that leaves no issue to be
determined except the fact of compliance
with its terms is appealable. (Agri-
cultural Labor Relations Bd. v. Tex-Cal
Land Management, Inc. (1987) 43 Cal.3d
696, 702, 238 Cal.Rptr. 780, 739 P.2d 140;
Lyon v. Goss (1942) 19 Cal.2d 659, 669-670,
128 P.2d 11; see Etienne v. DKM Enter-
prises (1982) 136 Cal.App.3d 487, 489, 186
Cal.Rptr. 321.)

to revise the regulations.
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(b) Standing to Appeal.

[31 “‘Any aggrieved party’ may appeal

from an adverse judgment. . [Olne who
is legally ‘aggrieved’ by a ]udgment may
become a party of record and obtain a right
to appeal by moving to vacate the judg-
ment pursuant to Code of Civil Procedure
section 663.” (County of Alameda v.
Carleson (1971) 5 Cal.3d 730, 736, 97 Cal.
Rptr. 385, 488 P.2d 953.) Appellants hav-
ing filed such a motion, the only question is
whether they qualify as persons aggrieved
by the judgment.
_LioThe issue is clear as to appellant Cali-
fornia Hospital Association since the trial
court directed the Department to issue reg-
ulations binding its member hospitals. The
matter is less clear as to appellants Califor-
nia Medical Association, California Psychi-
atric Association, and the-individual physi-
cians. They are not directly regulated.
The trial court’s Judgment however, dimin-
ishes the sphere of responsibility of physi-
cians, particularly psychiatrists, vis-a-vis
clinical psychologists, and thus can be ex-
pected to affect the authonty and income
of the physnclans b

A review of pnor cases 1ndlcabes that
this interest is sufficient to confer standing
to appeal. (See County of Alameda v.
Carleson, sypra, 5 Cal.3d 730, 97 Cal.Rptr.
385,. 488 P.2d 953, which held that the
California Welfare . Rights Organization
was aggrieved by a declaratory judgment
striking down regulations that broadened
eligibility for welfare grants; Simac De-
sign, . Inc. v. Alciati (1979) 92 Cal.App.3d
146, 154 Cal.Rptr. 676, which held support-
ers of a growth control initiative were ag-
grieved by a decision mandating. issuance
of building permits contrary. to the terms
of the initiative; Redevelopment Agency v.
City of Berkeley (1978) 80 Cal.App.3d 158,
143 Cal.Rptr. 633, which held a home-
owners group aggrieved by a judgment
invalidating an initiative that removed their
homes from a redevelopment plan) We
believe appellant physicians and psychia-
trists have an interest adversely affected
by the judgment (see Estate of Colton
(1912) 164 Cal. 1, 5, 127 P. 643) comparable
to appellants in these cases.
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(c) Mootness.

[4] Plaintiffs contended that the case
became moot when the Department com-
plied with the trial court’s order and
adopted new regulations. But the Depart-
ment did not adopt those regulations as a
result of ordinary administrative proceed-
ings, but instead in response to the trial
court’s judgment. So long as that judg-
ment is in effect, the Department is not
free to reconsider the regulations in ques-
tion. We cannot assume that the Depart-
ment would adopt the same regulations if
the judgment were overturned.

The present case is thus comparable to
County of Alameda v. Carleson, supra, 5
Cal.3d 730, 97 Cal.Rptr. 385, 488 P.2d 953,
in which the trial court rendered a judg-
ment invalidating regulations that expand-
ed eligibility for welfare grants and the
Department of Social Welfare then adopted
an emergency regulation narrowing eligi-
bility. We held that an organization repre-
senting welfare  recipients could ‘appeal
from the trial court order and declded the
case on the ‘merits.- :

1L DIAGNOSIS AND TREATMENT OF
HOSPITALIZED PATIENTS

The Department’s 1983 regulations, by
providing that a psychiatrist must be re-
sponsible for diagnosis and treatment of all
mental patients, prohibited dpa hospltal
from permitting a clinical psychologlst to
take responsibility for dlagnosls and treat-
ment of his own patients. The Court of
Appeal opinion went halfway, permlttmg
the psychologist to exercise that responsi-
bility only after a physician has ruled out a
medical cause for the patient’s condition or
medical treatment of that condition. We
explain that neither the Department’s regu-
lations nor the limitations in the Court of
Appeal opinion conforms to the language
of section 1316.5. .

(a) The Scope of Review.

(5] When a court inquifes into the valid-
ity of an administrative regulation to deter-
mine whether its adoption was an abuse of
discretion, the scope of review is limited.
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As we said in Pitts v. Perluss (1962) 58
Cal.2d 824, 27 Cal.Rptr. 19, 377 P.2d 83,
“Ials to quasi-legislative acts of administra-
tive agencies, ‘judicial review is limited to
an examination of the proceedings before
the officer to determine whether his action
has been arbitrary, capricious, or entirely
lacking in evidentiary support, or whether
he has failed to follow the procedure and
give the notices required by law.’” (P.
833, 27 Cal.Rptr. 19, 377 P.2d 83; see Cul-
ligan Water Conditioning ». State Bd. of
Egualization (1976) 17 Cal.3d 86, 92-93,
130 Cal.Rptr. 321, 550 P.2d 593.)°® When,
however, a regulation is challenged as in-
consistent with the terms or intent of the
authorizing statute, the standard of review
is different, because the courts are the
ultimate arbiters of the.construction of a
statute. Thus, Morris v. Williams (1967)
67 Cal.2d 733, 63 Cal.Rptr. 689, 433 P.2d
697, in finding that the challenged regula-
tions contravened legislative intent, reject-
ed the agency’s claim that the only issue
for review was whether the regulations
were arbitrary or capricious. Our opinion
explained that “[whhile the construction of
a statute by officials ‘charged with its ad-
ministration ... is entitled to great weight,
nevertheless, {w]hatever the force of ad-
ministrative construction . .. final responsi-
bility for the interpretation of the law rests
with the courts.’! [Citation.] Administra-
tive regulations that alter or amend the
statute or enlarge or impair its scope are
void and courts not only may, but it is‘their
obligation to strike down such regula-
tions.” (P. 748, 63 Cal.Rptr. 689, 438 P.2d
697; see Dyna-Med, Inc. v. Fair Employ-
ment & Housing Com. (1987) 43 Cal.3d
1379, 1388-1389, 241 Cal.Rptr. 67, 743 P.2d
1323; Hittle v. Santa Barbara County
Employees Retirement Assn. (1985) 39
Cal.3d 374, 387, 216 Cal.Rptr. 733, 703 P.2d
73.) Although in determining whether the

5. Government Code section 11350, subdivision
(b), as amended in 1982, also permits a court to
declare a regulation invalid if “the agency’s de-

.termination that the regulation is. reasonably
necessary to effectuate the purpose of the stat-
ute, court decision, or other provision of law
which is being implemented, interpreted, or
made specific by the regulatlon is not supported
by substantial evidence.”
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regulations are reasonably necessary to ef-
fectuate the statutory purpose we will not
intervene in the absence of an arbitrary or
capricious decision, “we need not |jzmake
such a determination if the regulations
transgress statutory power.” (67 Cal.2d at
p. 749, 63 Cal.Rptr. 689, 433 P.2d 697.)

(b) The Plain Meaning of Section 1316.-
5.

[6,7] Section 1316.5, subdivision (a),
provides in relevant part: “The rules of a
health facility may enable the appointment
of clinical psychologists on such terms and
conditions as the facility shall establish. In
such health facilities, clinical psychologists
may hold membership and serve on com-
mittees of the medical staff and carry pro-
fessional responsibilities consistent with
the scope of their licensure and their com-
petence, subject to the rules of the health
facility.

. If a health service is offered by a
health facility with both licensed physicians
and surgeons and clinical psychologists on
the medical staff, which both licensed phy-
sicians and surgeons and clinical psycholo-
gists are authorized by law to perform,
such service may be performed by either,
without discrimination....” ¢

The meaning of section 1316.5 is reason-
ably ‘clear on its face. The first sentence
permits a hospital to appoint clinical psy-
chologists to its staff on such terms and
conditions as it chooses. The next sentence
provides that psychologists so admitted
may, subJect to the rules of the hospital,
“carry professional responsibilities conslst-
ent with the scope of their licensure. .

The scope of that licensure is defined'by
the Psychologist Licensing Law, Business
and Professions Code section 2903; it in-
cludes ‘“diagnosis, prevention, treatment
and amelioration of psychological problems

6. Subdivision (b) of section 1316,5 bars discrim-
inatory classification of hospitals that grant
staff privileges to psychologists. Subdivision (c)
restricts staff privileges to psychologists who
have doctoral degrees and two years of clinical
experience.
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and emotional disorders of individuals and

groups.” The only statutory limitation is
that psychologists cannot prescribe drugs,
perform surgery, or administer electro-con-
vulsive therapy. (Bus. & Prof.Code,
§ 2904.)

Does this section, by giving the psycholo-
gist authority to diagnose and treat psycho-
logical disorders, also confer primary re-
sponsibility for the diagnosis and treat-
ment? The answer is apparent not only
from the language but from the history
and purpose of section 2903. This section
antedates section 1316.5, and thus was
drafted primarily to regulate outpatient
practice, and in that setting the responsibil-
ity of the psychologist is obvious. When a
patient comes to a psychologist’s office, the
psychologist must ‘decide whether to take
the case. This necessarily involves the re-
sponsibility to' consider the full range of
possible causes of the patient’s illness, se-
lect the appropriate treatment methods,
and if treatment involves a method beyond

_lyshis authority or competence, refer the
patient to someone else. If the psycholo-
gist retains the case, he or she necessarily
has primary responsibility for the diagnosis
and treatment—no other professional is
even involved. Appellants concede this to
be true for outpatient treatment, contend-
ing only that things are different in a hos-
pital. But neither section 1816.5 nor se¢-
tion 2903 distinguishes between hospital
and outpatient practice. It would ra&xcally
rewrite the statutes for us to hold that
they confer primary responsxblllty for diag-
nosis and treatment in an outpauent set-
ting but that in a hospital the psycho“loglst
may diagnose and treat only if someone
else assumes primary responsibility for
such acts.

7. The statutes and state regulations say nothing
about who may admit patients to hospitals. It
has become apparent, however, from the brief-
ing and argument in this case that the usual
practice is that the professional who admits the
patient has primary responsibility for diagnosis
and treatment. ‘We conclude that the psycholo-

" gist's statutory authority to carry the responsi-
bility of diagnosis and treatment implies the
authority to admit patients for these purposes.
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In short, under Business and Professions
Code section 2903 psychologists are li-
censed to diagnose and treat psychological
problems of individual patients, and under
section 1316.5 they may carry responsibili-
ties in hospitals within the scope of their
license. It follows that psychologists may
carry the responsibility of diagnosing and
treating the psychological problems of pa-
tients in hospitals.?

The second paragraph of section 1316.5
is equally clear. It provides that if a hospi-
tal has both physicians and psychologists
on its staff, and offers a service that both
are “authorized by law to perform, such
service may be performed by either, with-
out discrimination.” The only service both
physicians and psychologists are autho-
rized by law to perform is the diagnosis
and treatment. of psychological and emo-
tional disorders, without use of drugs, sur-
gery, or electro-convulsive therapy. The

“without. discrimination” clause signifies
that in performing such services the two
professions, each authorized by law, stand

on-an equal footing; neither is subject to

constraints from which the other is free.
Under the 1983 regulations, however, a
psychiatrist may perform such services for
his or her hospitalized patient if the psychi-
atrist believes them necessary, without re-
ferral, approval, or supervision from any-
one else. A psychologist, however, can
treat his or her patient only if a psychia-
trist decides the services are necessary,
decides not to perform them himself, -and
selects this particular psychologist  from
among the psychologists and psychiatrists
available. Moreover, in performing those
services, the psychologist remains subject
to the supervision of the psychiatrist,® who
retains the authority to change the treat-
ment plan and_jjsterminate the psycholo-

8. We do not know where the dissent gets the
-idea that a physician who has primary responsi-
bility for the treatment plan has no right to
supervise other professionals called in on the
case. In the example given by the dissent—re-
ferral to a radiologist—presumably the supervi-
sion would be minimal because the referring
physician would lack competence in the subject
area. But when a psychiatrist refers a patient
to a-psychologist for psychotherapy, the psychia-
trist would have the competence to exercise as
close supervision as he or she desired.
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gist's participation. Thus the 1983 regula-
tions compel the discrimination the statute
forbids.

We conclude that section 1816.5 means
what the trial court said it meant: that a
hospital may permit clinical psychologists
on its staff to “provide psychological ser-
vices within the legal scope of their licen-
sure, without physician supervision and
without discriminatory restrictions.”

(¢) The Legislative History of Section
1316.5. ,

Appellants’ principal argument is that,
notwithstanding the wording of section
1316.5, the legislative history of the 1978
and 1980 enactments shows that the Legls
lature did not intend to perrmt hospltals ‘to
allow psychologists to assume prirhary re-
sponsibility for diagnosis and ' trééitment.
Appellants point out that when Senate Bill
No. 259 was originally introduced in 1978,
it contained a subdivision (c) which said
that if a patient was admitted by a clinical
psychologist, the facility shall designate a
physician to provide for medical neéds, but
that “the patient’s care; other than médical
care, shall be the responsibility and subject
to the direction of the psychologist.” : ‘The
Department advised the Legislature- that
this language might conflict with Medicare
and Medicaid (Medi-Cal) regulations, which
then provided that a patient_cquld be “ad-
mitted to a hospital only on the recommen-
dation of a physician.” (42 C.F.R., former
§ 405.102(h)1).) * The California. Medlcal
Association (CMA) also obJected _to,the pro-

: Assembly Bill No. 8592+ s *

A psychiatrist'shall be respionsible
for the diagnostic formulation and
the development and. lmplementa-
tion of the treatment plan,

R

Appellants conclude from the Legisla-
ture’s removal of specific language relating
to diagnosis and treatment from the 1978
and 1980 legislation, and the defeat of the
1983 bill, that the Legislature did not in-
tend to permit psychologists to diagnose
9. In 1986, federal regulations were revised, and

now pérmit a patient to be admitted( on the

recommendation of a licensed practitioner per-
mitted by the state to admit patients to a hospi-
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visions authorizing psychologists to admit
patients and giving them responsibility for
treatment. The subdivision was subse-
quently deleted, and the Department then
reported to the Governor that the amended
version averted opposition from the CMA.

. Likewise, Senate- Bill No. 1443 in 1980
originally proposed to amend section 1316.5
to provide explicitly that clinical psycholo-
gists be allowed “to admit and treat pa-
tients within the scope of their licensure,
without a physician and surgeon ordering
the care.” The Department again advised
the Legislature that this language might
jeopardize federal funding, and the CMA
again. noted its opposition to the language
on admission and treatment. -The Legisla-
tute then deleted the quoted language, re- B

lacmg it with a general prolubltxon agamst
dlscnmmatlon

_lisFinally, the dissent emphaslzes that
the 1983 Legislature defeated Senate Bill
No. 181, which, in language virtually identi-
cal to the trial court’s order, would have
provided that: “clinical psychologists ...

shall -be -responsible, within .the scope. of
their ligensure, for diagnostic formulat:ons

and the development and mxplementat;on of
individual treatment plans.. - On the
other hand, after the‘Department adopted
regulations conforming to the trial court’s

ordet, the 1986 Legislature rejected Assem-
bly Bill No. 3592 which would have over-
turned that order and restored the prior
law. We note the parallel language of that
bill and the Department’s 1983 regulatlons

1984 rogulations” i

P8y Fist shall be responsible:
for the ‘diagnostic formulation for
each patient and the development
and implementation of the individu-
al patlent’s treatment plan.”

and treat patients without psychiatric su-
pervision. The defeat of the 1986 legisla-
tion, however, suggests the -contrary con-
clusion. A number of other eonsiderations
also lead us to rejéct appellants’ thebry of
legislative intent. :
tal” (42 CFR § 482.12(c)(2).) Plaintiffs ar-

gue that even under the pre-1986 regulations

the ‘only requirement was that a physician be
available for medical emergencies.
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First, in attempting to ascertain the leg-
islative intent, the most significant source
is the Legislature’s own declaration of find-
ings and purpose that accompanied the
1978 legislation. It stated in relevant part:

“The interests of the people of this state
demand that all appropriate resources, in-
cluding inpatient facilities, be available to
assist in the diagnosis, prevention, treat-
ment, and amelioration of psychological
problems and emotional and mental disor-
ders. However, a branch of healing arts
predominately concerned with such afflic-
tions, psychology, is under present law,
unduly restricted in its access to, and uti-
lization of, health facilities. As a result,
many patients under the care of a psycholo-
gist, when admitted to a hospital, cannot
continue to receive care from the therapist
of their choice.... [7] The Legislature
further finds and declares that psychology
is an independent health profession, as set
forth and .prescribed in the Psychology Li-
censing Law. The role of the psychologist
as primary provider of mental health care
has been repeatedly recognized at both the
state and federal levels of government. In
the institutional setting, psychologists play
a vital role in the )jsclinical operation and
program direction of the state hospitals,
and county Short-Doyle programs. [1] It
is therefore the intent of the Legislature, in
enacting this act, to authorize health facili-
ties on local determination to make inpa-
tient care available for psychological pa-
tients and to expand staff and professional
services that may be offered by health
facilities to include licensed psychologists
having appropriate training and clinical ex-
perience.”

According to this declaration the Legisla-
ture wanted to change “present law,” be-
cause that law restricted the utilization of
psychologists in “inpatient facilities,” ie.,
in hospitals. Since no statute then or now
restricted the use of psychologists in hospi-
tals, the Legislature’s reference to
“present law” must have referred to the
Department’s regulations requiring that a
psychiatrist supervise diagnosis and treat-
ment of all persons haspitalized for mental
illness. We conclude that the Legislature
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intended to bring about a change in those
regulations.

Moreover, the Legislature identified a
particular problem that required correc-
tion—that many hospitalized patients could
not continue to receive care from their psy-
chologist. The Department’s regulations
required the hospital to give primary re-
sponsibility to a physician with whom the
patient may have had no previous relation-
ship—a physician who would have the au-
thority to decide that the patient should not
receive treatment from the psychologist.
Thus, we again may infer an intent to alter
the existing regulations. -

The legislative declaration that “psychol-
ogy is an independent health care profes-
gion,” and its recognition of the psycholo-
gist “as primary provider of mental health
care” seem designed to put the two profes-
sions—psychology and medicine—on as
equal a level as possible within the scope of
their respective licensures. The 1980
amendment, providing that where both pro-
fessions have authority either may perform

“without discrimination,” confirms this con-

clusion. The Department’s regulations,
however, establish a hospital hierarchy un-
der which physicians outrank psychologists
as to those functions for which both are
licensed and qualified.

Second, after the 1978 bill was enacted,
Senator Carpenter requested an interpreta-
tion of its language. The Legislative Coun-
sel responded in a written opinion that un-
der section 1316.5, a hospital “will be au-
thorized to permit admission of patients
upon the referral of a clinical psychologist
... [who may] treat a patient within the
scope of his or her licensure without a
physician and surgeon ordering the care.”
(Ops.Cal.Legis.Counsel, No. 16615 (Jan. 4,
1979) Psychologists’ Use of Health Facili-
ties.) A subsequent unpublished opinion of
the Attorney General agreed. (Cal.Atty.
Gen,, |jsLetter to Sen. Paul B. Carpenter re:
Opinion of Cal.Legis.Counsel, No. 16615
(Mar. 15, 1979).)

When the 1980 Legislature considered
amending section 1316.5, it presumably had
before it the opinions of the Legislative
Counsel and of the Attorney General. If
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those opinions misconstrued the law, here
was the opportunity to correct matters.
But the Legislature left intact the lan-
guage construed by the Legislative Coun-
sel and by the Attorney General, and added
language prohibiting discrimination against
psychologists practicing within the scope of
their licensure.

“Opinions of the Attorney General, while
not binding, are entitled to great weight.
(Citations.] In the absence of controlling
authority, these opinions are persuasive
‘since the Legislature is presumed to be
cognizant of that construction of the stat-
ute.’” (Napa Valley Educators’ Assn. v.
Napa Valley Unified School Dist. (1987)
194 Cal.App.3d 243, 251, 239 Cal.Rptr. 395.)
In Meyer v. Board of Trustees (1961) 195
Cal.App.2d 420, 15 Cal.Rptr. 717, the court
found the Attorney General's construction
of the teacher tenure requirements was
decisive of the case, noting that “fa)s a
contemporaneous construction, and be-
cause he was charged with the duty of
rendering an opinion with respect to its
meaning; the interpretation of the subject
statute by the attorney-general in 1936 is
entitled to great respect. ([Citations.] (1]
It must be presumed that the aforesaid
interpretation has come to the attention of
the Legislature, and if it were contrary to
the legislative intent that some corrective
measure would have been adopted....”
(Pp. 431-432, 15 Cal.Rptr. 717.) Again in
Ventura v. City of San Jose (1984) 151
Cal.App.3d 1076, 1080, 199 CalRptr. 216,
the court relied heavily on an Attorney
General opinion concerning the preemptive
effect of state fireworks regulation, stating
that “We can presume that this five-year-
old opinion has come to the attention of the
Legislature, and that if it were a misstate-
ment of the legislative intent, ‘some correc-
tive measure would have been adopted.’”

[8] While we have found no cases ex-
tending that rule to constructions by the
Legislative Counsel, the logic is the same.
Indeed the rule is particularly compelling
as to opinions of the Legislative Counsel,
since they are prepared to assist the Legis-
lature in its consideration of pending legis-
lation. "
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Third, the rule of construction on which
appellants rely is inapplicable to the
present case. They assert that “[t]he rejec-
tion by the Legislature of a specific provi-
sion contained in an act as originally intro-
duced is most persuasive to the conclusion
that the act should not be construed to
include the omitted provision.” (Rich v.
State Board of Optometry (1965) 235 Cal.
App.2d 591, 607, 45 Cal.Rptr. 512) That
principle, however, cannot )sapply if the
specific language is replaced by general
language that includes the specific in-
stance. If, for example, a bill were intro-
duced to prohibit discrimination against
“diabetics,” then amended to prohibit dis-
crimination “on the basis of medical condi-
tion,” the deletion of the reference to dia-
betics would not exclude them from the
protection of the act. Or if a bill were
introduced dealing with “teachers’ salaries
in Los Angeles County,” then amended to
deal with “teachers’ salaries” generally, we
would not construe it to apply to all coun-
ties except Los Angeles.

In the present case, the language
adopted- by the Legislature—“scope of li-
censure” (1978 law) and “authorized by law
to perform” (1980 -law)—includes the au-
thority to diagnose and treat patients, so
we cannot infer an intent to exclude au-
thority to perform such acts. And the 1980
provision barring ‘‘diserimination” against
either profession would clearly prohibit a
rule that members of one profession have
supervisory authority over the other, so we
cannot infer an intent to permit such prac-
tices.

Finally, it is well settled “that in attempt-
ing to ascertain the legislative intention
effect should be given, whenever possible,
to the statute as a whole and to every word
and clause thereof, leaving no part of the
provision useless or deprived of meaning.”
{Weber v, County of Santa Barbara (1940)
15 Cal.2d 82, 86, 98 P.2d 492; Gay Law
Students Assn. v. Pacific Tel. & Tel. Co.
(1979) 24 Cal.3d 458, 478, 156 Cal.Rptr. 14,
595 P.2d 592.) Appellants seek to exclude
any statutory interpretation that would
give psychologists authority to diagnose
and treat hospital patients comparable to
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their authority over outpatients, but offer
no alternative interpretation that would
give any significance or role to most of the
statutory language. Yet the 1978 and 1980
enactments were intended to do more than
simply authorize hospitals to admit clinical
psychologists to their staffs; the first sen-
tence of the 1978 law would have sufficed
for that purpose. The additional provision
authorizing psychologists to carry profes-
sional responsibilities consistent with their
licensure would lack significance if they
‘may only carry such responsibilities as a
psychiatrist designates. The antidiscrim-
ination provision of the 1980 law would be
equally meaningless jf it did not prohibit
the most significant and burdensome dis-
crimination—the rule that a psychologist
could not take responsibility for the diagno-
sis and treatment of his patients

. In conclusion, it is evident to us that the
purpose of the 1978 and 1980 legislation
was to change existing regulations and
practices that prevented hospitals-from ful-
ly utilizing the services of clinical psycholo-
gists to diagnose and treat patients. .In
enacting this legislation, the Legislature
replaced the specific language originally
proposed with more general language—lan-
guage that was less offensive to the medi-
cal profession, less likely to. provoke

_|jedifficulties with federal regulations, and
above all gave greater scope for hospital
discretion than did the original proposals.'®
The language it chose, ‘however, is suffi-
cient to make clear its purpose and to ac-
complish its evident objective.

(d) The Court of Appeal Opinion. i

[9] The Court of Appeal also concluded
that a psychologist could assume responsi-
bility for diagnosis and treatment of pa-
tients, but held he or she could do so in a
hospital only “in those instances where a
physician has initially ruled out a medical
basis for the patient’s mental disorder and
determined that it is not subject to medical
treatment, and where the patient’s mental

10. The language chosen closely parallels that of
an existing statute authorizing podiatrists to
practice in hospitals within the scope of their

i
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disorder does not subsequently become sus-
ceptible to medical treatment after admis-
sion to the health facility.”

We perceive no statutory basis for this
distinction between hospital -practice and
outpatient practice. Business and Profes-
sions Code section 2903 gives a psycholo-
gist authority to diagnose and treat pa-
tients. It is clear that the licensing law
contemplates that he may do so without
supervision.or prior approval from a physi-
cian. The Psychology Licensing Law
makes no reference to such supervision or
approval, and on an outpatient basis psy-
chologists regularly and routinely diagnose
and treat patients independently. No one,
ineluding the hospital and physician parties
before this court, suggests that psycholo-
gists lack authority to do so. - ..

.Appellants contend that hospital practice
is different because hospitalized patients
generally have more serious disorders. It
is up to the Legislature, however, to decide
whether and how to -distinguish- between
outpatient and hospital practice, and wheth-
er any restrictions on-the psychologist’s
hospital practice should take the form. of
law, administrative regulation, or hospital
rule.. The Legislature here has chosen to
leave the matter to the discretion of each
hospital. By authorizing. hospitals to per-
mit psychologists to carry responsibilities
consistent with their licensure, it has given
hospitals discretion to allow psychologists
to assume the same responsibilities vis-d-
vis their hospitalized patients as in an out-
patient setting. Under section 1316.5, hos-
pitals may also adopt nondiscriminatory
rules that may restrict the psychologist’s
scope of practice. Section 1316.5 does not
permit the courts, or the Department, to
enact such restrictions themselves.

oreover, the first condition laid down
by the Court of Appeal opinion—that be-
fore a psychologist may take responsibility
for a hospitalized patient it must be deter-
mined the patient’s disorder has no “medi-
cal” 1! basis—appears to mistake the dis-

licensure, and banning discrimination against
them. (§ 1316)

11. We assume by the term “medical” the parties
and the Court of Appeal mean conditions of
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tinction between psychology and medicine.
That distinction turns on the nature of the
treatment each can provide, not the origin
of the condition treated. Medical methods,
especially medication, are commonly used
to treat mental conditions of no known
organic origin. Conversely, psychological
methods, including testing, counseling, and
psychotherapy, are commonly used to treat
organic disorders. Psychological tests, for
example, are frequently used to diagnose
the existence and extent of brain damage
resulting from physical injury or disease
and, depending on the nature of the dam-
age, psychological methods may be the
best or only way to treat the condition.

There is no bright line distinguishing
conditions of ‘physical from those of psy-
chological origin. - The ultimate cause of a
patient's condition may be uncertain or un-
known, and in some cases it may be unnec-
essary to determine that cause to treat
him. Indeed, depending on one’s view of
theories concerning the possible genetic or
chemical origin of various disorders, it may
be impossible for a physician ever to “rule
out” the possibility of an organic basis of
the patient’s condition. Thus, the authority
of the psychologist cannot hinge upon a
requirement that the patient’s condition de-
rive from a nonorganic cause.

The Court of Appeal’s second condition—
that the disorder is not subject to medical
treatment—is also flawed. A patient may
receive both medical and ‘ psychological
treatment. Nothing in the statutes re-
quires that if he receives both, the physi-
cian, ‘in’ the words of appellant’s counsél,

organic origin, and methods of treatment re-
stricted to physicians. The term, of course, can
also have a broader meaning:: a psychiatrist
giving psychotherapy is still engaged in the
practice of medicine.

12. We take no position on whether a hospital
would have discretion to adopt rules compara-
ble to those in the Court of Appeal opinion
without offending the no-discrimination clause
in section 1316.5. The question before us is
whether the Department may by regulation pre-
clude hospitals from exercising any discretion.

13. Appellants point to a variety of conditions,
ranging from endocrine disorders to poisoning,
which can cause symptoms of mental illness.
They assert that the training of a physician is
necessary to detect such conditions, and con-
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must be “the captain of the ship.” If it is
necessary to designate one person as the
“captain,” nothing in the law denies the
hospital discretion to consider such matters
as the relative importance of the treatment
methods and the prior relationship of the
practitioners to the patient.!®

IV. CONCLUSION

A fundamental concern underlies the
arguments of appellants, the regulations of
the Department, and ‘the opinion of the
Court of Appeal. They fear that to give
responsibility for diagnosis and treatment
to a professional who has received less
training in the detection of o;_-ganic illness
and in the use of drugs will endanger hos-
pitalized patients. Plaintiffs, of course,
dispute the implication that their training
and experience leaves them less qualified
than psychiatrists to treat hospitalized
mental patients.!3

Such disputes over the competence of the:
professions must be decided by the Legisla-
ture, not the courts. By defining the licen-
sure of psychologists, the Legislature has
necessarily determined that psychologists
are generally competent to practice within
the scope of that licensure. The Legisla-
ture has not itself placed restrictions on
that practice in a hospital setting, apart
from the requirement in section 1816.5,
subdivision (c), that the psychologist must-
have a doctoral degree and at least two -
years of clinical experience. Instead, it has -
chosen to prohibit practices that discrimi:
nate’ against psychologists, while permit:

clude that a physician must be in charge of

diagnosis in all cases. Plaintiffs respond with
the claim that clinical psychologists are also
trained to recognize such conditions, and that

most psychiatrists have so specialized a practice
that they lose touch with organic medicine.

Appellants also maintain that drug treatment
is necessary for most hospitalized mentally ill
patients; they hint that all serious mental illness
will eventually be found to be chemical disor-
ders best treated by drugs. Plaintiffs in turn
charge that psychiatrists rely too heavily on
drugs, and furnish us descriptions of the serious -
side effects of psychotropic drugs. Fortunately
we do not have to adjudicate this acrimonious
and long-lasting scientific controversy.
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ting the hospitals to establish nondiscrimi-
natory rules regulating hospital practice of
psychologists. We recognize appellants’
concern about the wisdom of the legislative
decision, but we cannot sustain regulations
that would effectively nullify that decision
and continue unchanged practices that the
Legislature sought to modify.

We conclude that under California law a
hospital that admits clinical psychologists
to its staff may permit such psychologists
to take primary responsibility for the ad-
mission, diagnosis, treatment, and dis-
charge of their patients.* The 1983 De-
partment regulations requiring a psychia-
trist to s iseps diagnosis and treatment
of all admitted mental patients are there-
fore invalid. The judgment of the Court of
Appeal is reversed, and the case is remand-
ed for further proceedings consistént with
this opinion.

MOSK and EAGLESON, JJ., STEVEN
J. STONE, J. Pro Tem.*, concur.

KENNARD, Justice, dissenting.
I dissent. '

In granting plaintiff psychologists pri-
mary responsibility for the admission, diag-
nosis, treatment and (}ischarge of hospital-
ized patients, the majority grants by litiga-
tion what could not be achieved by legisla-
tion. In doing so, the majority fails to
adhere to established standards of judicial
review; disregards an eminently reason-
able interpretation of the governing statute
by the agency charged with its enforce-
ment; and, through a strained interpreta-
tion of legislative history, converts legisla-
tive rejection into implied legislative accept-
ance.

14. Under the trial court’s order, a physician
must be available to examine the patient upon
admission and provide medical treatment as
needed. This requirement will bring California
into conformity with current federal Medicare
regulations, which permit a licensed psycholo-
gist or other non-medical professional to admit
patients to hospitals, but require that a physi-
cian be on call to take responsibility with re-
spect to any medical problem that may arise
which is not within the scope of practice of the
admitting professional. (42 C.F.R. 482.12(c).)
Neither the federal regulation nor the trial

i
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Fidelity to established standards of judi-
cial review, a fair reading of statutory lan-
guage, and an analysis of legislative histo-
ry, compel the conclusion that the Depart-
ment of Health Services (Department) did
not act in excess of its authority when it
promulgated the challenged regulations.

DISCUSSION

A. The Challenged Regulations

This case involves the validity of regula-
tions promulgated by the Department pur-
suant to a delegation of legislative power
to license and regulate hospitals. (Health
& Saf.Code, §§ 208, subd. (a), 1253, 1254,
1254.1, 1298.)! In implementing section
1316.5, the statute at issue here, the De-
partment issued two regulations according
psychiatrists primary responsibility for di-
agmostic formulation and treatment of pa-
tients hospitalized for mental problems.
(Cal.Code Regs., tit. 22, §§ 70577, subd.
(dX1), 71208, subd. (a)(1}A).). One reguia-
tion applied to general acute care hospitals,
the other to acute psychiatric hospitals.
(Id., tit. 22, §§ 70005, 71005.) :

The standard governing our review of
the Department’s regulations in this case is
unambiguous. The regulations are not al-
leged to be arbitrary, capricious or wholly
lacking in evidentiary support; the only
question before this court is whether. the
regulations “transgress statutory power.”

_Lzs(Morris v. Williams (1967) 67 Cal.2d 733,

749, 63 CalRptr. 689, 433 P.2d 697.)
“Courts have long recognized that the Leg-
islature may elect to defer to and.rely upon
the expertise of administrative agencies [ci-
tations].” (Credit Ins. Gen. Agents Assn.
v. Payne (1976) 16 Cal.3d 651, 656, 128
Cal.Rptr. 881, 547 P.2d 993.) Judicial inter-

court’s order contemplates that this physician
will assume primary responsibility for treat-
ment programs within the licensed profession-
al's scope of practice.

* Honorable Steven J. Stone, Presiding Justice,
Court of Appeal, Second Appellate District, Divi-
sion Six, assigned by the Chairperson of the
Judicial Council.

1. All further statutory references are to the
Health and Safety Code, unless indicated other-
wise. o
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ference is warranted only when the agency
has “clearly overstepped” its statutory au-
thority. (Ford Dealers Assn. v. Depart-
ment of Motor Vehicles (1982) 32 Cal.3d
347, 356, 185 Cal.Rptr. 453, 650 P.2d 328.)
“Under established principles [an agency’s]
construction is to be regarded with defer-
ence by a court performing the judicial
function of statutory construction, and will
generally be followed unless it is clearly
erroneous.” (San Mateo City School Dist.

v. Public Employment Relations Bd.

(1983) 33 Cal.3d 850, 856, 191 Cal.Rptr. 800,
663 P.2d 523.) As we observed in High-
land Ranch v. Agricultural Labor Rela-
tions Bd. (1981) 29 Cal.3d 848, 859, 176
Cal.Rptr. 753, 633 P.2d 949: “[Bloth this
court and the United States Supreme Court
have recognized on numerous occasions
that ‘[t]he construction of a statute by the
officials charged with its administration
must be given great weight....”” (First
brackets added.)

The majority invokes this legal standard
but- ignores its application. 'The majority
accords no deference whatsoever to the
Department’s interpretation of the statutes
it is charged with implementing and enforc-
ing. Disregarding the Department’s rea-
sonable interpretation of -the law, the ma-
jority substitutes its judgment for that of
the rulemaking agency, in' violation of
Government Code section 11340.1.

As demonstrated below, the challenged

regilations are (1) consistent with section

1316.5, which' contains no lahg‘uage grant-
ing ‘clinical psychologists primary responm-
bility for hospitalized ‘patients, -4hd (2) in
conformance with the statute’s legislative
history, which establishes the Legislature’s
overwhelming rejection—by a vote of 45 to
13—of the very language that the majority
claims -the Department should have
adopted in its regulations.

B. Statutory Analysis

The statutory language itself does not
support the majority’s holding. Subdivi-
sion (a) of section 1316.5 provides in perti-
nent part: “The rules of a health facility
may enable the appointment of| clinical psy-
chologists on such terms and conditions as
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the facility shall establish. In such health
facilities, clinical psychologists may hold
membership and serve on committees of
the medical staff and carry professional
responsibilities consistent with the scope of
their licensure and their competence, sub-
ject to the rules of the health facility. ...
[1] If a health service is offered by a health
facility with both licensed physicians and
surgeons and clinical psychologists on the

Jymedxcal staff, which both licensed physi-
cians..and surgeons and clinical psycholo-
gists are authorized by law to perform,
such service may be performed by either,
without discrimination.”

The statute contains no express lan-
guage granting clinical psychologists pri-
mary responsibility for hospitalized pa-
tients. The majority, however, insists that
such a grant is implied in the statute’s
references to (1) the performance of servic-
es by clinical psychologists within “the
scope of their licensure” and “without dis-
crimination,” and (2) their eligibility for
membership on a hospltal’s medical staff.

1 disagree.

1. Scope of Licensure . ]

The Psychology Licensing Law is set
forth in Business and Professions Code sec-
tion 2900 et seq. Business and Professions
Code section 2903 defines the practice of
psychology as follows: “The practice of
psychology is defined as rendering or offer-
ing to render ... any psychological service
involving the application of psychological
principles.... {7] The application of such
principles and methods includes, but is not
restricted to: diagnosis, prevention, treat-
ment, and amelioration of - psychological
problems and emotional and mental disor-
ders of individuals and groups.” :

As the majority points out, Business and
Professions Code section 2903 was drafted
to regulate outpatient practice where ‘“no
other professional is even involved.” (Maj.
opn., ante, at p. 802 of 270 Cal.Rptr.,, at p.
8 of 793 P.2d.) Because its focus is outpa-
tient care, the provision does not apply to
hospitalized medical care. Nor does it ap-
ply to primary responsibility for the obvi-
ous reason that primary responsibility can-
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not be an issue when there is only one
professional involved. Thus, Business and
Professions Code section 2903’s history and
purpose cannot support the majority’s posi-
tion of an implied grant to psychologists of
primary responsibility over hospitalized pa-
tients. Moreover, as explained below, the
express terms of the statute preclude such
an implied grant.

The key word in the language of Busi-
ness and Professions Code section 2903 is
“psychological.” The majority correctly
notes that psychologists have authority to
diagnose and treat psychological problems
of patients in hospitals. (Maj. opn., ante,
at p. 802 of 270 Cal.Rptr., at p. 8 of 793
P.2d.) = The majority, however, equates
such authority with primary responsibility
for the admission, diagnosis, and treatment
of hospltallzed patients.

How can primary responsxblhty for a hos-
pitalized patient’s care be exercised by one
who lacks authority to consider the fuil
range of possible causes of an illness and
to select the most appropriate combination
of methods of treatment?

atients do not necessarily enter hospi-
tals with psychological conditions neatly di-
vorced from biological, neurological, physi-
ological or genetic disorders. The nature
of an illness cannot be ascertained prior to
diagnosis by a legally authorized profes-
sional. Physicians are legally qualified to
provide comprehensive diagnosis and treat-
ment; psychologists are not.

Urnilike psychologists, physicians possess
the legal authority to consider all possible
causes of an illness. The State Medical
Practice ‘Act (Bus. & Prof.Code, § 2000 et
seq.), which governs physicians, defines di-
agnosis as including “any undertaking by
any method, device, or procedure whatsoev-

. to ascertain or establish whether a
person is suffering from any physical or
mental disorder.” (Bus. & Prof.Code,
§ 2038.) In contrast, the diagnostic au-
thority granted psychologists is severely
limited. The scope of their licensure limits
psychologists to the diagnosis of psycho-
logical problems. (Bus. & Prof.Code,
§ 2903) Unlike phys:cxans, psychologists
are not allowed to “use any method, device,
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or procedure” or determine whether a per-
son is suffering from “any physical or men-
tal disorder.” (Compare Bus. & Prof.Code,
§ 2003 with Bus. & Prof.Code, § 2088.)
Psychologists are limited to the application
of psychological principles to psychological
disorders. (Bus. & Prof.Code, § 2903)
Thus, they may not diagnose an illness
caused or comphcated by nonpsychological
factors.

Unlike psychologists, phys:clans are au-
thorized to use “any and all ... methods,”
including drugs and devices, in the treat-
ment of physical and mental conditions.
(Bus. & Prof.Code, § 2051.) Psychologists,
on the other hand, are statutorily prohibit-
ed from prescribing drugs, performing sur-
gery, or administering electro-convulsive
therapy. (Bus. & Prof.Code, § 2904.) Nor
may they use biofeedback instruments that

pierce or cut the skin (Bus. & Prof.Code,

§ 2908.1); the law restricts them to the use
of psychological principles (Bus. & Prof.
Code, § 2903). Thus, psychologists may
not provide treatment that would require
more than the apphcatlon of psychologxcal
principles.

" There is no support for the majority’s
assertion that the authority to diagnose
and treat subsumes the authority to admit
patients into hospitals. (Maj. opn., ante, at
p. 802, fu. 7 of 270 Cal.Rptr., at p. 8, fn.
7 of 793 P.2d.) The assertion cannot be
statutorily based; the statutes say nothing
about who can admit patients to hospitals.
The Department, not this court, has the
expertise necessary to resolve this issue.

As demonstrated above, the authority of
a physician to diagnose and treat is differ-
ent and much broader than that granted
psychologists. Because the concept of pri-
mary responsibility includes the ability to
evaluate a hospitalized patient’s overall
condition and to select the most appropriate
methods of treatment, the Legislature’s
grant of limited authority to psycholo-
gistsgs cannot be equated with primary
responsibility. Nothing in the statutory
scheme suggests otherwise.

The majority, albeit obliquely, concedes
the difference. In a footnote at the very
end of its opinion, the majority, without
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discussion, prior explanation, or citation of
relevant authority, says: “Under the trial
court’s order, a physician must be available
to examine the patient upon admission and
provide medical treatment as need
(Maj. opn., ante, at p. 808, fn. 14 of 270
CalRptr., at p. 14, fn. 14 of 793 P.2d)
This concession by the majority is. inconsist-
ent with the position .it- has -maintained
throughout its opinion that psychologists
can take primary responsibility for the ad-
mission, diagnosis, and treatment of hospi-
talized patients.

2. Prohibition - Ayamst chnmma—
tion . SN wn

-Section 1316.5 prohiblt,s dlscnmmat!oﬁ
between physicians-and clinical” psycholo-
gists with respect to the health- sérvices
both aré authorized to perform.’ As shown
above, the health services psychologists are
authorized to provide and the health servic-
es physicians are authorized to’ pr0v1de are'
¢ not coextensive. (See Califohua State
o Psychologwal Assh. v. County of S Die:’
= go (1983) 148 Cal.Apb&l 849’ 553 fbﬂ@al,
* Rptr. 1) i \:w-:fu‘ v

The antxdlscnmmatlon clause v:does not
address the issue of who has primary re-.
sponsibility for a patient. It simply re-
quires that when psychologists and physi-
cians are both authorized to provide the
health service, one may not be prefprred
over the other. Thus, if psycholo,gwpl ser-..
vices are requn'ed as part of the reaf; en‘t-;
of a patient, a, physician may. 0ot be select:
ed to perform the services oVar 3 P&YFMQT-‘-
gist. The clause neither says nor implies
that psychologlsts are to be given averall
primary responsibility for the admlsqu,;
diagnosis, treatment and discharge of - hos-,
pltahzed patients.

‘The majority asserts that the regulatxons
violated the antidiscrimination language be-
cause a psychologist performing psycholog-
ical services would be subjeet to the super-
vision of a psychiatrist. (Maj. opn., ante,
at p. 802 of 270 Cal.Rptr., at p. 8 of 798
P.2d.) The majority’s unarticulated as-.
sumption is that primary responsibility for
a patient necessarily entails- physician con-
trol over a psychologist’s performance of
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psychological services. It does not. Pri-
mary responsibility may encompass a phy-
sician’s decision to refer a patient for psy-
chological evaluation; it does not follow,
however, that the reference therefore in-
cludes control over the psychologist's per-
formance. A physician may also decide,
for example, to refer a patient to a radiolo-
gist. The physician does not thereby as-
sume control over the radiologist's per-
formance of the radiology jxservices. The
regulations challenged in this case did not
provide otherwise. ' (Ante, at p. 808 of 270
Cal.Rptr., at p. 14 of 793 P.2d; maj. opn,,
ante, at p. 797; fn. 1 of 270 Cal.Rptr., at p.
8, fn. 1 of 793 P2d)

Although the medlcal needs of a patient
may’ reqmte the psychlatnst to change the
treafment plan,. thlq court shpuld not as-
sume, ag the ma]onty does, that “when a
psychlatnst refers a patient to a psycholo-
gist for. psychotherapy," the psychiatrist
wgqld exercise his or her authority to con-
trol the psychologigt’s performance. (Maj.
opn,, @ite, at p. 802; fn. 8:0f 270 Cal. Rptr :
at.p.8, .fn,.8 of 798 P.2d.) -Inherent in
the, concept of referral s a recognition of
the particular competence and expertise of
the health provider to whom the patient is
referred.  Heavy-handed supervision would
be inconsistent with this ' recognition,
whether the teferra] betoa radlologlst ora
psyehologast. :

v

8. o Mémbersth on Medtcal Stajf

Sectlon 1316 5 provxdes for health faclll
ties t6 ‘allow clinics! ‘psychologists to be
members of the medlcal staff. Such mem-

'bershlp enoompasses responsnblhty to the

hospltal govemmg body for the quality of
m—hosp;tal medical care;, evaluation of the
qualifications of applicants and holders of
staff privileges; recommendations for ap-
pointment, reappointment, curtailment and
exclusion from staff privileges; and provi-
sions for peer group methods for reviewing
basic_ medical, surgical and obstetrical func- -
tions. (West -Covina Hospital v. Superior
Court (1986) 41 Cal.3d 846, 852-853, 226
Cal.Rptr. 132, 718 P.2d 119; Matchett v.
Superior Court (1974) 40 Cal.App.3d 623,
628, 115 Cal.Rptr. 317.)
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This provision does nothing more than
afford a clinical psychologist on a hospital’s
medical staff a voice in the policymaking
body of the hospital; it does not grant the
psychologist primary responsibility for pa-
tients.

The analysis above mirrors the interpre-
tation of the statute by the Department.

C. Legislative History

The legislative history of section 1316.5
reveals that the Legislature specifically
considered and rejected giving clinical psy-
chologists the very expansion of authority
that the majority grants them.

1. Senate Bill No. 259

In 1978, Senator Carpenter introduced
Senate Bill No. 259, which formed the basis
for section 1316.5. Ongmally, the bill con-
tained this prov1s10n under subdivision (c):
“When a patient is admittéd to a health
facility jssupon referral of a licensed clinical
psychologlst ... the health facility shall
require that a hcensed physician and sur-
geon be designated to provide for any an-
ticipated or potential medical needs of the

patlent. However; nothing in this subdivi-

sion shall reqmre or authorize such physi:
cian to supervise or prescribe psychological
care to be provided by the licensed clinical
psychologist within the scope of his licen-
sure, and the patient’s care, other than
medical care, shall be the responsibility and
subject to the direction of the psycholo-
gist”” (Sen.Bill No. 259 (1977-1978 Reg.
Sess.) § 2.)

This entire provision, however, was de-
leted before the Legislature’s passage of
the bill. (Sen.Amend. to Sen.Bill No. 259
(1977-1978 Reg.Sess.) Jan. 19, 1978) As
enacted in 1978, section 1316.5 contained no
language whatsoever granting clinical psy-
chologists independent admission and treat-
ment rights. It merely provided in rele-
vant part: “(a) The rules of a health facility
may enable the appointment of clinical psy-
chologists on such terms and conditions as
the facility shall establish. Psychologists
may hold membership and serve on com-
mittees of the professional staff and may
possess clinical privileges and carry profes-
sional responsibilities consigtent with the
scope of their licensure and their compe-
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tence, subject to the rules of the health
facility.” (Stats.1978, ch. 116, § 2, p. 286.)
The deletion of an express provision is evi-
dence that it was not intended by the Legis-
lature. (United States v. Security Indus-
trial Bank (1982) 459 U.S. 70, 81-82, 103
S.Ct. 407, 413414, 74 L.Ed.2d 235.)

It was not long before Senator Carpenter
sought to amend section 1316.5 through
Senate Bill No. 1443, which proposed to
expand the authority of clinical psycholo-
gists.

2. Senate Bill No. 1443

In 1980, Senator Carpenter introduced
Senate Bill No. 1443, which proposed
amending section 1316.5 to give- clinical
psychologxsts certain independent admis-.
sion and treatment rights over hospitalized
patients. The proposed language read:
“The rules of an acute psychiatric hospital

. shall allow [elinical] psychologists to
admit and treat patients within the scope of
their licensure, without a physician and
surgeon ordermg care. However, a physi-
cian and surgeon shall be responsnble for
all those acts of diagnosis, treatment, or
prescribing or ordering drugs for the pa-
tient which may only be performed by li-
censed physicians.” (Sen.Bill No. 1443
(1979-1980 Reg.Sess.) § 1.)

Not only did this language resemble that
contained in Senator Carpenter’s original
version of Senate Bill No. 259, which I
discussed earlier, but it also met a similar
fate: it too was deleted prior to the Legis-
lature’s amenilentzg of section 1816.5. As
noted above, the deletion of a provision is
evidence that it was not intended by the
Legislature. (United States v. Security
Industrial Bank, supra, 459 U.S. at pp.
81-82, 103 S.Ct. at pp. 413414)

As relevant here, the amendment added
the following language to the statute: “If
a health service is offered by a health
facility with both licensed physicians and
surgeons and clinical psychologists on the
medical staff, which ‘both licensed physi-
cians and surgeons and clinical psycholo-
gists are authorized by law to perform,
such service may be performed by either,
without discrimination.” (Sen.Amend. to
Sen.Bill No. 1443 (1979-1980 Reg.Sess.)
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May 7, 1980; Stats.1980, ch. 730, § 1, p.
2178.)

Almost three years later, Senator Car-
penter again attempted, through Senate
Bill No. 181, to expand the responsibility of
psychologists over hespitalized patients,

3. Senate Bill No. 181

Senate Bill No. 181, which Senator Car-
penter introduced in January 1983, pro-
posed adding a section 1316.7 to the Health
and Safety Code to grant clinical psycholo-
gists primary responsibility for the diagno-
sis and treatment of hospitalized patients.

In April 1983, Senator Carpenter amend-

ed his bill by proposing that, instead of

creating a new section, the bill's language,
be used to modify section 1316.5 as follows:

“Clinical psychologists, who aré ‘'members
of the medical staff ... shall, subject to the
rules of the health facility ... also be re-

Trial Court_Order 18

“The Department of Health Servic-

" es is ordered to amend Title 22 Cal.
Admin.Code *© §§ 70577(dX1) " and
71203(a)(1}A) to provide as follows:
‘Psychiatrists or chmca.l psycholo-

gists within the scope of their licen-

sure and subject to the rules-of the

~ facility shall be responsible for the
diagnostic formulation for their pa-
tients and the development and im-
plementation of each patlent’s treat-
ment plan S

The legislative hlstory of section-1316.5

thus compels the same, concluswn as thef'

analysis of the statutory language itself:

the Legislature has not granted chmcal‘
. psychologmts pnmary respons1b111ty over

hospltahzed patnents

Nevertheless, the majonty mamtams the
contrary. It claims that the 1978 statute’s
legislative declaration evidences an intent
by the Legislature to expand the authority
of clinical psychologists. (Ma.j opn., ante,

2, The majority mistakenly asserts that the Legis-
lature rejected Assembly Bill No. 3592. (Maj.
opn., ante, at p. 803 of 270 Cal.Rptr., at p. 9
of 793 P.2d.) That bill, however, was never
addressed by the Legislature or even by a legis-
lative committee. (2 Assem.Final Hist. (1985~
1986 Reg.Sess.) p. 2273.) The Legislature ad-
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sponsible, in accordance with the scope of
their licensure, for diagnostic formulations
and the development and implementation of
individual treatment plans for - their pa-
tients or for those referred to them, as
appropriate.” (Sen.Amend. to Sen.Bill No.
181 (1983-1984 Reg.Sess.) Apr. 13, 1983.)
This version did pass the Senate. But the
bill was overwhelmingly rejected by the
Assembly on September 14, 1983, by a vote
of 45 to 13.2 (5 Assem.J. (1983-1984 Reg.
Sess.) pp. 9356-9357.) Nine months later,
on June 20, 1984, plaintiffs filed this law-
suit; they prevailed in the trial court but
lost in the Court of Appeal.

There is a marked similarity between the
language that the trial court ordered the
Department to adopt and the language of
Senate Bill No. 181_L§_0that had earlier been
soundly rejected by the Legislature, as this
side-by-side comparison illustrates:

Senate Bill No. 181

“[C linical psychologists as defined

ection 1316.5, who are members
of the miedical staff of ‘a health fa-
cility, or who are privileged to prac-
tice op consult therein, shall be re-
sponsible, within the scope of their
licensure, for diagnostic formula-
tions and the development and ifn-
plementation of individual treat-
ment plans, as appropriate.”

at p. 804-of 270- Cal.Rptr., at p. 10 of 793
P.2d.) The majority has misread and mis-
characterized the declaration, as I shall
demonstrate

Prior to 1978, the status of chmcal psy-
chologists on a hospital’s staff was highly

" uncertain. Often, they were excluded from

hospital privileges. Department regula-
tions that were then in effect provided that
the composition of the organized profes-
sional staff of a health facility would con-
sist of physicians, dentists, and podiatrists.?

journed before taking action on the bill. (6

Assem.J. (1985-1986 First Ex.Sess.) p. 161; see
Cal. Const., art. IV, § 10, subd. (a).)

3. In 1978, California Administrative Code (now
the California Code of Regulations), title 22,
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As the Department’s Enrolled Bill Report
to the Governor explained: “Existing law
is silent on whether a health facility may
grant staff privileges to a licensed clinical
psychologist. While a number of hospitals
in California have granted prescribed privi-
leges to clinical psychologists, supporters
of SB 269 maintain that the bill is neces-
sary to make it explicit that clinical psy-
chologists may be given such |g;privileges.”
(Cal.Dept.Health, Enrolled Bill Rep., Sen.
Bill No. 259 (1978) p. 2.) Against this
backdrop, the Legislature enacted section
1316.5 in 1978. In its declaration of pur-
pose, the Legislature stated that “under
present law” psychologists were unduly re-
stricted in their access to and utilization of
health facilities, thus preventing hospital-
ized patients from continuing to receive
care from the psychologist of their choice.

Therefore, as set forth plainly in the
legislative declaration to the 1978 statute
and in the bill report to the Governor, the
purpose of the statute simply was to en-
sure that clinical psychologists could be-
come staff members of a hospital. ‘

Equally misplaced is the majority’s re-
liance on an opinion of the Legislative
Counsel dated January 4, 1979, and an un-
published letter by the Attorney General of
March 15, 1979, Both were in response to
a request from Senator Carpenter for an
interpretation of the 1978 statute, and both
concluded that under the statute clinical
psychologists were authorized to take pri-
mary responsibility for hospitalized pa-
tients. The majority argues that, because
these opinions were rendered before the
Legislature considered amending the stat-
ute in 1980, the Legislature had “the oppor-

tunity to correct matters” if the opinions’

were incorrect in their interpretation of the
1978 statute. The Legislature’s failure to
state to the contrary in its amendment of
the statute, the majority reasons, indicates
its acceptance of the statute’s construction
by the Legislative Counsel and the Attor-

section 70703, subdivision (b) provided as fol-
lows: “The medical staff shall be composed of
physicians and, where dental or podiatric ser-
vices are provided, dentists or podiatrists.”
There was no provision permitting clinical psy-
chologists to be members of a medical staff.
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ney General before the statute’s amend-
ment. (Maj. opn., ante, at pp. 804-805
of 270 Cal.Rptr., at pp. 10-11 of 793 P.2d.)

As a general principle of statutory con-
struction, the rule of legislative acqui-
escence or inaction relied on by the majori-
ty is “a slim reed upon which to lean” when
applied to precedential judicial decisions.
(Quinn v. State of California (1975) 15
Cal.3d 162, 175, 124 Cal.Rptr. 1, 539 P.2d
761; see also United States v. Price (1960)
361 U.S. 304, 310-311, 80 S.Ct. 326, 330-
831, 4 L.Ed.2d 334.) In this case, the ma-
jority’s reliance on the rule is wholly un-
justified. When a court has mterpreted a
statute and that construction is not altered
by subsequent legislation, there. is, in ap-
propriate circumstances, a reasoned basis
to presume that the Leglslature may be
aware of the judicial construction and ap-
proves of it. (See, e.g., Quinn v. State of
California, supra, 15 Cal.3d at p. 175, 124
Cal.Rptr. 1, 539 P.2d 761; People v. Hall-
ner (1954) 43 Cal.2d 715, 720, 277 P.2d 893.)

Although the Legislature is presumed to
know of existing judicial decisions, its
awareness of a statutory analysis by the
Attorney General or the Legislative Coun-
sel is more doubtful, and the relevant cir-
cumstances should be carefully evaluated.
In this case, the majority relies on doc-
uments that were never publtshed and
were issued some four years before the
Legislagure’s;; vote that is supposed to
demonstrate acquiescence. The majority
offers no evidence that the Legislature was
actually aware of either document when it
voted in 1983 to reject Senate Bill No. 181,4
nor does it provide any authority for the
proposition that legislative awareness of
such unpublished mherpretatlons should be
presumed.

Moreover, even if the documents had
been brought to the Legislature’s atten-
tion, the Legislature was free to disregard

4. The one member of the Legislature we can be
sure was aware of these interpretations was
Senator Carpenter, who had requested them.
His sponsorship of Senate Bill No. 181 demon-
strates how little he relied upon them.
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them. A published decision of an appellate
court construing a statute must be con-
sidered by the Legislature because it is
binding on all of the trial courts in the
state. (Auto Equity Sales, Inc. v. Superi-
or Court (1962) 57 Cal.2d 450, 455, 20
Cal.Rptr. 821, 369 P.2d 937.) Unless abro-
gated by the Legislature or contradicted by
another appellate court opinion, statutory
construction by an appellate court is au-
thoritative and “ ‘becomes as much a part
of the statute as if it had been written into
it originally.’” (People v. Hallner, supra,
43 Cal.2d 715, 720, 277 P.2d 393.) By con-
trast, an analysis of a statute by the Attor-
ney General, or by the Legislative Counsel,
binds no one. (See, e.g., Napa Valley Ed-
ucator’s Assn. v. Napa Villey Unified
School Dist. (1987) 194 Cal.App.3d 243,
251, 239 Cal.Rptr. 395; People v. Vallerga
(1977) 67 Cal.App.3d 847, 870, 136 Cal.Rptr.
429) If the theory of legislative acquies-
ence in a judicial construction is a “slim
reed” (Quinn v, State of California, su-
pra, 15 Cal.3d 162, 175, 124 Cal.Rptr. 1, 539
P.2d 761), how are we to characterize the
majority’s reliance on interpretations by
the Attorney General and the Legislative
Counsel that the Legislature may not have
known of and was in any event free to

disregard? i

Finally, the pertinent statutes were given
another and different inherpret,ation, which
was published, that the ngonty ignores in
its . discussion of legislative acquiescence.
The Department’s. construction_ of -those
statutes, which is entitled to great weight
(Highland Ranch v. Agricultural Labor
Relations Bd., supra, 29 Cal.3d at p. 859,
176 Cal.Rptr. 753, 633 P.2d 949; Meyer v.
Board of Trustees (1961) 195 Cal. App2d
420, 431, 15 Cal.Rptr. 717), was embodied
in the regulations it adopted on January 6,
1983. Senate Bill No. 181 was introduced
the same month, amended in April 1983,
and overwhelmingly rejected on September
14, 1983. If we are to assume anything
about the Legislature’s awareness of exist-
ing interpretations, we should assume that
the Legislature was aware of, and ac-
quiesced in, the interpretation of the De-
partment.
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In sum, to construe section 1316.5 as
according clinical psychologists indepen-
dent admission and treatment authority
over hospitalized patients, as the majority
does, is to read into the statute the very
language that the Legislature has express-
ly rejected. “The rejection by the Legisla-
ture of a |gspecific provision contained in
an act as originally introduced is most per-
suasive to the conclusion that the act
should not be construed to include the omit-
ted provision.” (Rich v. State Board of
Optometry (1965) 235 Cal.App.2d 591, 607,
45 Cal.Rptr. 512; see also California Mfrs.
Assn. v. Public Utilities Com. (1979) 24
Cal.3d 886, 845-846, 157 Cal.Rptr. 676, 598
P.2d 836; Stroh v. Midway Restaurant
Systems, Inc. (1986) 180 Cal.App.3d 1040,
1055, 226 Cal.Rptr. 153.) This court should
not grant through litigation what could not
be achieved through legislation.

CONCLUSION

Section 1316.5 does not expressly give
clinical psychologists authority to assume
primary responsibility for hospitalized pa-
tients. The statute is, at best, ambiguous
and its legislative history strongly sug-
gests that the Legislature had no intention
to confer such authority. The regulations
the Department enacted were within the
scope of its statutory authority and consist-
ent with the language and legislative histo-
ry of section 1316.5. In disregarding the
reasonable interpretation of the administra-
tive agency charged with responsibility for
enforcing the statute, and possessed of the
expertise necessary to assess the practical
impact of alternative interpretations, the
majority has succumbed to the temptation
to substitute its judgment for that of the
Legislature and the Department.

LUCAS, CJ., é,nd PANELLL J.,

concur.




